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CASES & RESOLUTIONS:

Indiana Court Creates Exception to
Mediation Confidentiality

An Indiana appellate court established a potentially large exception to
mediation confidentiality by focusing on the reference in the Indiana
Alternative Dispute Resolution rule to Indiana Rule of Evidence 408 on
offers to compromise, which permits evidence relating to compromises to
be admitted for other purposes. On that basis, the appellate court
permitted use of mediation communications in court to determine whether
a mediated settlement agreement should be modified due to

mistake. While the issue arose in a family law matter, the analysis is not
limited to such cases. The court stated that its holding is consistent with
the Uniform Mediation Act which provides an exception if the need for the
evidence substantially outweighs the interest in mediation

confidentiality. After reviewing the mediation communications, however,
the court found there had been no mistake in the agreement. The case is
on appeal to the Indiana Supreme Court.

Horner v. Carter, No. 34A02-1111-DR-1029 (Ind. App., June 13,
2012); Just Court ADR (December 4, 2012)

U.K. Court Does Not Penalize Refusal to
Mediate Due to Frequent Offers to
Negotiate

While unreasonably rejecting mediation in the U.K. can result in the
successful litigant not being awarded its costs (including attorneys’ fees),
the Technology and Construction Court concluded that the defendant’s
rejection of mediation in ADS Aerospace Ltd. v. EMS Global Tracking

Ltd. was reasonable. The court recognized the many benefits of mediation,
but was persuaded by the facts that the defendant had repeatedly sought to
engage in direct negotiations which the claimant continually refused,
mediation was only sought by the claimant shortly before trial, the offers
exchanged revealed a huge gap in the parties’ positions, the claimant’s
decision-maker would not have accepted a nuisance offer based on his trial
demeanor, and the defendant reasonably believed it had a watertight

case. As aresult, the court ordered a partial payment of costs of £525,000

Mediation Quote:

"Mediation is usually a by-product
of failure — parties often turn to it
because they have been unable to
resolve their differences

alone.... [M]ediation may
establish trust and strengthen a
relationship or help terminate a
relationship in a manner that
minimizes costs and psychological
harm. Mediation also comes with
an ancient pedigree. Its
Confucian, biblical and aboriginal
origins centre on forgiveness,
reconciliation and community."

Hon. George W. Adams,

Q.C., Mediating Justice: Legal
Dispute Negotiations, 2nd Ed.
(CCH Canadian Limited 2011) at
180

Worth Noting:

Extreme Restorative Justice
A remarkable story of forgiveness
and the unprecedented use of
restorative justice in a murder
case was featured in a lengthy
article in the New York Times
Magazine. The murder of a young
woman by her boyfriend occurred
in the Panhandle region of
Florida, known for law-and-order,
but resulted in the young woman’s
parents seeking to forgive the
boyfriend. Once they heard about
restorative justice from a prison
chaplain, the parents of both
young people were interested in
pursuing the deeper
understanding, explanations and
healing that can come from


http://www.in.gov/judiciary/opinions/pdf/06131202nhv.pdf
http://blog.aboutrsi.org/2012/court-opinions/indiana-court-pierces-mediation-confidentiality-for-possible-error/
http://www.bailii.org/ew/cases/EWHC/TCC/2012/2904.html
http://www.bailii.org/ew/cases/EWHC/TCC/2012/2904.html

while total costs were being calculated.

ADS Aerospace Ltd. v. EMS Global Tracking Ltd., [October 24, 2012]
EWHC 2904 (TCC)

Heads of Agreement Settlement in
Mediation Results in More Litigation

Mediation over the sale of a super yacht marina resulted in a settlement
written up in a “heads of agreement” that was to be followed by a more
formal document. However, the final agreement was not completed before
one party withdrew from negotiations and the other sued to enforce. The
trial judge found the heads of agreement binding and ordered specific
performance, including terms that were in drafts of the incomplete formal
agreement. The appellate court agreed that the heads of agreement was
binding, because one term referred to its “binding nature,” despite
arguments that it should be void for uncertainty or

incompleteness. However, the appellate court concluded that there had
not been any further binding agreements on particular clauses in the later
drafting, so the agreement to be enforced was merely the terms in the
heads of agreement plus mechanical provisions to implement it.

Malago Pty Ltd. v. AW Ellis Engineering Pty Ltd., [2012] NSWCA
227; International Law Office (November 6, 2012)

Third Time Is Charm for Mediation of
NHL Dispute

A Federal Mediation and Conciliation Service (FMCS) mediator has
succeeded in helping resolve the National Hockey League dispute, with an
agreement in principle between the league and union announced on
January 6 that is expected to salvage the rest of the season. The NHL
lockout began in mid-September, but the parties did not turn to mediation
until late November when FMCS mediators were involved in two days of
negotiations before suspending their efforts. In early December, the NHL
Players Association requested that the mediators return, but they were not
immediately available because of the port strike. [FMCS mediators helped
avert a longshoremen’s strike that could have crippled cargo movement at
15 ports. Sun Sentinel (December 28, 2012)] The league agreed to further
mediation, but meetings with the mediators were limited in mid-
December. Finally, the mediator got things moving with 13 hours of
shuttling between the parties on January 4, and then reached agreement in
an intense, 16 hour session through the night on January 5 and 6.

SBNation (December 6, 2012); Courier Journal (December 24,
2012); Washington Post (January 6, 2013)

NEWS & INITIATIVES:

Mediation Alternative to Massachusetts
Tax Appeals

The Massachusetts Department of Revenue (DOR) is beginning a pilot
mediation program for protests over assessments, which is modeled in

restorative justice, even though
there was no way for the
perpetrator to make things

right. The parents brought in an
expert from California who guided
the process, which involved a
community conference attended
by both sets of parents, the
perpetrator, a victims’ advocate,
lawyers and a priest. The process
also included the prosecuting
attorney, who began the session
by stating the charges and
summarizing the police reports,
followed by lengthy,
uninterrupted statements by the
victim’s parents, the perpetrator
who explained in painful detail
what had occurred, and his
parents. In structuring the
process, one goal was to seek
diversion from the traditional
criminal justice path. Such
restorative-justice diversion
occurs in several other places in
the country, but was unknown in
Florida. The parties agreed to use
the pre-plea conference for the
restorative justice community
conference, at which — after
everyone’s statements — the
victim’s mother and father ended
up suggesting a sentence of 5-15
or 10-15 years, the perpetrator’s
parents concurred, and the
perpetrator declined to suggest a
term. The prosecuting attorney,
aware of the likelihood of
community concern, conducted
additional inquiries before
offering a plea bargain of 20 years
on the charge of first degree
murder, which if proven at trial
would normally result in a
mandatory life sentence. New
York Times(January 4, 2013)

Even New York Times
Confuses Mediation and
Arbitration

Despite ever growing use of
mediation in the U.S. and around
the world, basic confusion
continues over the difference
between mediation and
arbitration. But when the New
York Times got it wrong in an
article about arbitration last
summer that included a headline
stating that a mediator had taken
action, consternation resulted


http://www.bailii.org/ew/cases/EWHC/TCC/2012/2904.html
http://www.internationallawoffice.com/newsletters/detail.aspx?g=ac139e2d-8125-4c2f-9e92-2ecd3595d016
http://www.sun-sentinel.com/business/fl-longshoremen-strike-averted-20121228,0,7044724.story
http://www.sbnation.com/nhl/2012/12/6/3736646/nhl-lockout-2012-mediation-nhlpa-request
http://www.courier-journal.com/usatoday/article/1587675&usatref=sportsmod
http://www.washingtonpost.com/sports/capitals/federal-mediator-helps-turn-final-48-hours-of-nhl-labor-fight-into-new-deal/2013/01/06/78347afa-5851-11e2-b8b2-0d18a64c8dfa_story.html
http://www.nytimes.com/2013/01/06/magazine/can-forgiveness-play-a-role-in-criminal-justice.html?_r=0
http://www.nytimes.com/2013/01/06/magazine/can-forgiveness-play-a-role-in-criminal-justice.html?_r=0

part on an IRS mediation program. DOR appeals officers will act as
mediators once they are trained, although taxpayers can bring in
professional mediators at their own expense. The pilot program requires a
minimum of $1 million in dispute and has a four-month deadline for
mediation. Without mediation, an internal appeal generally takes a year
and may be followed by an even longer and more expensive appeal to the
state Appellate Tax Board. Tax lawyers support the idea of mediation and
are generally optimistic about the new program as they wait to see how it
unfolds in practice. DOR’s goal is to expand the mediation program to be
able to address 35 cases at a time.

Boston Business Journal (November 5, 2012)

Domain Name Consultant Offering
Dispute Resolution Services

Following ICANN’s announcement of a drawing process for assigning
priorities to all new gTLD (generic Top Level Domain) applications,
domain name consultant RightOfTheDot launched a mediation service and
private auction for settling claims between applicants for the same new
gTLDs. Mediation requires agreement of all parties and is encouraged as
the optimal way of resolving conflicting claims to avoid the time and cost
of relying on an auction.

The Sacramento Bee (November 2, 2012); RightOfTheDot.com

Maryland Updates Rules for Court-
Referred Mediation

The Maryland Court of Appeals has revised its rules for court-referred
mediation, making numerous amendments to Title 17 which took effect on
January 1. These include changes in the court’s process for designating
mediation and requires the maximum number of hours of required
participation to be stated, along with an hourly rate that cannot be
increased by the mediator even when the parties wish to mediate beyond
the hours required; changes in the process for parties to alter the referral
to mediation; changes in the timing of mediators’ continuing mediation-
related education; and clarification in committee notes that mediators may
“record” points of agreement but should not be “authoring” agreements.

Maryland Revised Title 17 (November 1, 2012)

New Twists in Online Dispute Resolution

A new website, eQuibbly.com, seeks to bring the power of crowdsourcing
to alternative dispute resolution with a free process where individuals can
each write up their side of a dispute (the latest posting: “My neighbor
keeps staring when I'm tanning in my bikini”), including their proposed
solutions, and then the public can weigh in with comments and votes,
which may be persuasive but are in no way binding. Each side is invited to
use social media to encourage their friends to engage and cast votes. For
more serious disputes, the parties can use private baseball-style arbitration
— either binding or non-binding — or mediation, relying on arbitrators and
mediators listed on the site or other neutrals chosen by the parties.

By contrast, a second new website, Gripevine.com, invites consumers to

among some. A professor wrote
an article about the resulting furor
on a dispute resolution listserv
she administers, along with a
clarifying op-ed piece for the New
York Times, which it chose not to
publish. City University of New
York(December 19, 2012); Alt
Newsletter (November 9,

2012); New York Times Article

Other Notable
News Items:

A case study of the resolution of a
transnational business dispute
shows the value in flexibly moving
from mediation to other
alternative dispute resolution
processes when needed. In this
case, the parties shifted from
mediation to baseball-style
arbitration in which the neutral
was authorized by the parties to
choose between the final
proposals of the parties, but only
after the parties had a defined
time period to negotiate directly
after making final presentations
and exchanging their final
proposals. New York Dispute
Resolution Lawyer(November 1,
2012)

An LLM thesis focuses on the
advantages of commercial
mediation compared with
commerecial litigation. University
of Bedfordshire

Repository (November 2012)

Other Cases &
Resolutions:

A three-year long dispute over a
$1 million phone bill for calls to
Somalia not made by the
customer was followed by a
dispute over payment of the
customer’s attorneys’ fees, which
was finally resolved in
mediation. Salem
News(November 3, 2012)

After nearly six months of
mediation, Pfizer agreed to pay
$67.5 million to settle class action
litigation by shareholders who


http://www.masslive.com/business-news/index.ssf/2012/11/massachusetts_department_of_revenue_laun.html
http://www.sacbee.com/2012/11/02/4957103/right-of-the-dot-rotd-teams-up.html
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http://www1.cuny.edu/mu/forum/2012/12/19/professor-maria-volpe%E2%80%99s-article-on-mediation-receives-international-recognition/
http://www.altnewsletter.com/sample-articles/mediation-remains-elusive-in-public-discourse-despite-its-ubiquity.aspx
http://www.altnewsletter.com/sample-articles/mediation-remains-elusive-in-public-discourse-despite-its-ubiquity.aspx
http://bit.ly/SnO0Fr
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http://uobrep.openrepository.com/uobrep/handle/10547/252415
http://www.salemnews.com/local/x121540746/After-hangups-suit-over-1-million-phone-bill-settled
http://www.salemnews.com/local/x121540746/After-hangups-suit-over-1-million-phone-bill-settled

post complaints at no cost about companies with which they have
interacted and are dissatisfied, with the expectation that positive publicity
from resolving the complaints — and negative publicity from failing to do
so — will encourage action by the companies. If companies do not respond
quickly, consumers may ask their social media friends to provide support.

The Guardian, University of California, San Diego (November 19,

2012); The Star (December 16, 2012); eQuibbly.com;Gripevine.com

Mediation Needed for White Collar Crime

White collar crime is increasing rapidly, to £1.5 billion annually in the U.K.

alone, heightening the need for mediation to resolve challenging
situations. Mediation would provide for greater flexibility in addressing
white collar crime, especially in complex cases and where there is
significant ambiguity about what occurred. Encouraging the parties to
have frank discussions may avoid protracted legal battles trying to find
unknowable answers about right and wrong. Mediation would also reduce
pressure on the court system, allow more options during plea bargaining,
and reserve only the most serious cases for judicial attention. Moreover,
from the company perspective, mediation can help mitigate risks of future
recurrence, can apply corrective measures, and in serious cases can help
ensure business continuity.

Mediation World (December 13, 2012)

Other International Mediation
Developments

e Mediation and/or conciliation are used in employment disputes
in key jurisdictions around the world,
includingChina, France, Germany, South Africa, Spain,
the U.K.and the U.S. JD Supra (December 5, 2012)

e A specialized neutral venue for mediation and other forms of
dispute resolution, the Dublin Dispute Resolution Centre, has
been opened by the Bar Council and the Chartered Institute of
Arbitrators to address the local growth of alternative dispute
resolution and the development of Ireland as an international
venue for ADR. Irish Times (November 6, 2012)

e A new Mediation and Complaints-Handling Institution
inDenmark will offer mediation services when Danish
multinational enterprises (defined very broadly) are unable to
resolve complaints relating to OECD Guidelines directly with
complainants. Association of Corporate Counsel(November 22,
2012)

e  Beginning January 10, all parties in pending or future litigation
in Romania must demonstrate to the court that they have
attended a free informational meeting on the benefits of
mediation or face a fine. Association of Corporate
Counsel (November 15, 2012)

e Belarus continues to work on mediation legislation that would
involve a special commission within the Ministry of Justice. Bel
Teleradio Company (November 16, 2012)

claimed they were misled about
the risks of the antidepressant
Pristiq. Reuters (November 12,
2012)

Mediation resulted in the
successful negotiation of the sale
of the Falls Church Water Utility
to Fairfax Water for $40 million;
litigation has been stayed pending
preparation of final
documentation, due diligence and
public approval at a referendum
scheduled for November

2013. Water World(November
2012)

A federal judge has named two
mediators to work with the TVA
and 870 plaintiffs on the issue of
damages from the 2008 spill of
5.4 million cubic yards of coal ash;
liability has already been
determined. Knox
News(December 28, 2012)

Parties in litigation over the $650
million deepening of the
Savannah River shipping channel
have been asked to try mediation
by a federal judge. GPB
News(November 7, 2012)

Telecom equipment and wireless
field services companies settled
their legal malpractice lawsuit in
mediation relating to alleged
drafting errors in a merger
agreement. Courthouse News
Service(November 8, 2012)

Defamation litigation by a female
former executive and gas giant
Woodside energy was resolved in
mediation. The West(December
27,2012)

Settlement has been reached in
mediation of a complaint against
an apartment management
company by a disabled woman
who sought a reasonable
accommodation to use her
Rottweiler as a service dog in her
apartment despite a no pets
policy. Baltimore Sun (December
19, 2012)

Controversy over the St.
Petersburg Pier has resulted in
litigation, protests and a petition
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http://www.gripevine.com/
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http://www.lexology.com/library/detail.aspx?g=61341cc1-d3bb-4eaf-98dc-094ebd153283
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http://www.waterworld.com/news/2012/11/22/virginia-mediation-leads-to-three-way-settlement-of-water-disputes-and-win-win-for-water-customers.html
http://www.knoxnews.com/news/2012/dec/28/knoxville-lawyer-pamela-reeves-to-mediate-in-tva/
http://www.knoxnews.com/news/2012/dec/28/knoxville-lawyer-pamela-reeves-to-mediate-in-tva/
http://www.gpb.org/news/2012/11/07/new-mediation-in-river-dredge-suit
http://www.gpb.org/news/2012/11/07/new-mediation-in-river-dredge-suit
http://www.courthousenews.com/2012/11/08/52120.htm
http://www.courthousenews.com/2012/11/08/52120.htm
http://au.news.yahoo.com/thewest/a/-/breaking/15717556/woodside-defamation-dispute-resolved/
http://articles.baltimoresun.com/2012-12-19/news/bs-md-ho-rottweiler-resolution-20121217_1_deaths-from-dog-bites-service-dog-pit-bulls

A Mediation and Conciliation Centre has been established in
Durban, South Africa, by the Durban Chamber of Commerce
and Industry, offering the services of nationally and
internationally accredited neutrals. East Coast Radio(November
6, 2012)

The Securities and Exchange Commission of Pakistan is turning
to mediation to resolve disputes involving regulated companies
and has signed a memorandum of understanding with the
Karachi Centre for Dispute Resolution. The SECP is seeking to
make mediation mandatory prior to litigation under the laws it
administers, as well as encouraging use of mediation clauses in
agreements by companies. The International News (November
16, 2012); Business Recorder(November 16, 2012)

The Mediation Center established last summer at the Lahore
Chamber of Commerce and Industry to resolve business and
commercial disputes in Lahore, Pakistan, has begun
operations. The News (December 16, 2012)

The Chief Justice of India emphasized the need for mediation to
help people and to address the huge litigation explosion. In the
first nine months of 2012, some 278,000 cases were referred to
over 400 mediation centers across the country. The

Hindu (November 11, 2012)

Organizations that address medical negligence in Malaysiaare
encouraging patients to use mediation for resolving claims in
order to obtain better outcomes much more quickly. The

Star (December 16, 2012)

The government of Australia has funded a new website to
promote Australian mediators and arbitrators in the resolution of
international commercial disputes. Asia Pulse(November 3,
2012) (Subscription Required);www.icdr.gov.au

The pros and cons of sitting judges acting as mediators is being
discussed in Australia, following recent changes in Victoria
which now permit supreme court judges to mediate. Lawyers
Weekly (December 11, 2012)

Update on Home Foreclosure Mediation

Oregon was prepared for large numbers of mortgage foreclosure
mediations after legislation took effect in mid-July 2012, but has
had only one homeowner go through mediation in the first four
months. The state’s mediation program applies only to non-
judicial foreclosures, which nearly came to a complete stop
following the new mediation requirements and an unrelated
appellate court ruling on lenders’ recording practices. By
contrast, the number of judicial foreclosures has more than
tripled and an additional surge of foreclosure cases may be
coming. Efforts are under way to obtain legislative solutions,
including changes to the foreclosure mediation program to clarify
notification requirements and define at-risk homeowners, along
with more controversial proposals, such as expanding the
mediation program to cover judicial as well as non-judicial
foreclosures. Oregon Live (December 22, 2012); The

Oregonian (November 19, 2012); Loan Safe (November 15, 2012)

signed by 15,000; the judge has
ordered mediation. Bay
News(December 5, 2012)

Goldman Sachs and an insurer
have entered mediation in an
effort to settle litigation involving
alleged misrepresentations
concerning securitization of a
portfolio of 6,000 mortgage
loans. Bloomberg (December 7,
2012)

Residential Capital wants a
bankruptcy judge to select a
mediator to seek progress with
creditors in reaching a
reorganization plan, although a
pending settlement with Ally adds
complications. Nasdag(December
7,2012)

A mediator has been selected to
try to assist the parties in settling
litigation brought by an
Emergency Communication
District over 911 charges billed by
BellSouth. Times
Gazette(December 13, 2012)

The Drake music copyright
infringement case concerning the
track “Marvin’s Room” is set to go
to mediation. LA Late

News (December 27, 2012)

Top marketing executives from
Telstra and Optus have been
ordered to participate in
mediation in an advertising
dispute over the availability of 4G
networks in Brisbane. Great Lakes
Advocate(November 14, 2012)
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e  The new St. Louis (Missouri) County ordinance requiring
lenders to offer mediation to homeowners facing foreclosure has
been upheld by a local court against challenges from banks. The
court determined that the ordinance was within the police power
of the county, that the $350 mediation fee required from lenders
was not a tax, and that there is no conflict with state law or
preemption. The ordinance requires that written notice of a
homeowner’s right to request mediation be given within 20 days
and good faith participation by the lender if the homeowner
decides to mediate. After the decision, a county counselor stated
that similar ordinances might be enacted across the state,
including one under development in St. Louis City. Missouri
Banks Assoc. v. St. Louis County, Missouri, No. 12SL-CC03659
(Mo. Cir. Ct., November 14, 2012); St. Louis Public
Radio (November 14, 2012)

e The Nevada Supreme Court amended the rules of the state’s
foreclosure mediation program, effective January 1, to make
mediators subject to codes of conduct, enhance the process for
exchanging documents, and incorporate numerous other
changes. Nevada Bar (December 14, 2012); Nevada Supreme
Court Order (December 6, 2012)

e Connecticut strongly objected to a Federal Housing Finance
Agency proposal to increase guarantee fees for Connecticut
mortgages, as well as those in New York, New Jersey, Illinois and
Florida, due to allegedly imposing excessive foreclosing costs on
Fannie Mae and Freddie Mac by extending the timeline for
foreclosure through legal protections, including
mediation. Connecticut set out the extensive benefits from
mediation, which it calculates to be about $42.6 million in
savings per year for foreclosing owners from the 82% of
mediations in which both parties end up better off, compared
with the FHFA’s claim of $14.9 million in excessive costs by
focusing only on the 18% of mediations that eventually ended in
foreclosure. Equities (November 13, 2012)

o The New Jersey legislature is considering a bill to codify the
state’s Foreclosure Mediation Program in order to make
permanent the approach developed by the state judiciary in
2009. Foreclosure filing fees and fines would continue to fund
the program on an ongoing basis. JD Supra (November 7, 2012)

o  Washington state homeowners facing foreclosure have the
right to mediation under state legislation that took effect in July
2012, but fewer than 10% of those eligible have sought mediation
under the program. One law firm is offering public seminars to
teach homeowners about foreclosure options, including
mediation, and notes that a great number of clients are obtaining
modified loans and dramatic reductions in monthly loan
payments. Digital Journal(December 19, 2012)

e While the rate of home foreclosures is slowing nationwide,
significant improvements in Washington, D.C. are being
attributed to the availability of home foreclosure mediation as
well as general improvements in the market. Washington
Examiner (November 22, 2012)
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