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CASES & RESOLUTIONS:

City Uses Mediation to Avoid Bankruptcy

Stockton, California avoided bankruptcy by bringing in a mediator to resolve
disputes with creditors and unions, as required by a California law enacted last
year. Stockton is the first city affected by the law, and might be the beginning of a
trend, as other cities in California are under financial stress. Twenty-four states
permit municipalities to file Chapter 9 bankruptcies, with some restrictions.

Bloomberg (February 29, 2012)

U.S. Government Unsuccessful in Enforcing
Partial Settlement Terms

Two assistant U.S. Attorneys participated in mediation of a civil forfeiture action
on behalf of the United States, and sought court enforcement of terms agreed to in
the initial mediation session, even though they had agreed with the mediator that
the terms were “not a binding settlement” and even though they had not been able
to obtain the required approval of their own superiors. Following the first
mediation session, a federal magistrate acting as mediator held an “ADR
conference” — which was on the record and transcribed — setting forth agreed
terms, issues still to be resolved and scheduling a second mediation

session. When the property owner decided to litigate and ended the settlement
efforts, the U.S. Attorneys tried to enforce the partial agreement, asserting that
the unresolved issues were minor. The district court refused to enforce the terms,
readily concluding that there was no meeting of the minds on settlement, since
there was no agreement to be bound.

U.S. v. 434 Main Street, Tewksbury, No. 09-11635-JGD (U.S.D.C. D. Mass.,
December 16, 2011)

Other Notable or High Profile Proceedings

e Reaching a settlement through mediation was a factor that contributed
to a court’s determination of “good faith” settlement as required by
California statute. Perez v. Ford Motor Co., No. 1:10-cv-02213-LJO-SKO
(U.S.D.C. E.D. Cal., January 23, 2012).

e  While mediation resulted in settlement of all issues except attorneys’
fees, a federal court determined that discussing attorneys’ fees at
mediation helped satisfy a court rule that parties must confer prior to
moving for fees. Dunn & Fenley, LLC v. Diederich, No. 10-4038-KHV

Mediation
Quote:

“In an all-too-common
pattern in ‘litigation as
usual,’” settlement comes
only after the lawyers
engage in adversarial
posturing, the litigation
process escalates the
original conflict, the
parties’ relationship
deteriorates, the process
takes a long time and a lot
of money, and none of the
parties is particularly
happy with the
settlement. Although
some lawyers enjoy this
process and make a good
living from it, many would
prefer to use a more
productive and efficient
process....”

John Lande, Lawyering
with Planned Early
Negotiation: How You
Can Get Good Results for
Clients and Make Money
(ABA Section of Dispute
Resolution, 2011) at 2

Check These
Out:

Online Dispute Resolution
(ODR) Developments (see
also EU development in
the text)

e  With ODR rapidly
expanding around
the world, a
three-day
conference on
ODR is being held
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(U.S.D.C. D. Kan., February 2, 2012).

e In a bad faith insurance action following a jury verdict of $65 million, a
federal court found that Florida’s Mediation and Privilege Act did not
shield disclosure of mediation-related documents between parties who
both had been in the previous mediation, up to the point that one party
withdrew from the mediation. Allied World Assurance Co., Inc. v.
Lincoln General Ins. Co., No. 1:11-mc-00342 (U.S.D.C. M.D. Pa.,
February 2, 2012).

e Netflix mediated and settled a federal class action case against it which
alleged violations of the federal Video Privacy Protection Act due to
Netflix maintaining customer viewing histories even after their
subscriptions were cancelled. Netflix agreed to pay $9 million in the
settlement; other terms were not disclosed. Multichannel News
(February 10, 2012)

e A bankruptcy court confirmed Washington Mutual’s plan of
reorganization as modified by a recent mediation, finally permitting
distribution of over $7 billion. Market Watch (February 17, 2012)

NEWS & INITIATIVES:

European Union Moving Toward Online
Dispute Resolution for Consumers

The European Commission has set forth a detailed proposal for online dispute
resolution (ODR) of consumer disputes to provide better remedies in support of
cross-border e-commerce. The ODR proposal is paired with a proposed Directive
on alternative dispute resolution (ADR) for consumer disputes. Many ADR
entities permit consumers to submit complaints online, but very few currently
allow the entire resolution process to be handled online. Establishing ODR
systems will encourage consumers to shop online across borders and permit
sellers to reach broader markets. The proposal is to establish an EU-wide ODR
platform accessible in all EU official languages that provides a single website for
those seeking to resolve cross-border e-commerce disputes. A network of ODR
facilitators will be established to provide support for the ODR platform. When a
complaint is submitted, the consent of the other party will be sought and the
dispute transmitted to an existing national ADR entity that will attempt to resolve
the dispute within 30 days, possibly using ODR. The ADR entities will apply their
own procedures and rules on cost. Confidentiality applies to the ODR process,
and the ODR procedures will not deprive either consumers or sellers of their right
to pursue matters in court. The timeline proposed shows adoption of the ODR
Regulation and ADR Directive late in 2012, with development of the ODR
platform to be completed by 2015.

Mediation World (February 11, 2012); European Commission Proposal for
Regulation on Consumer ODR, COM(2011) 794 final (November 29, 2011);
Commission Staff Executive Summary, SEC(2011) 1409 final (November 29,
2011); Commission Staff Impact Statement, SEC(2011) 1408 final (November 29,
2011)

World Bank Analyzes ADR Benefits

in Prague, Czech
Republic from
June 27-29. ADR
Hub.com
(February 2012)

The United
Nations
Commission on
International
Trade Law
(UNCITRAL) is
developing ODR
rules discussed in
an interview with
Vikki Rogers of
Pace

University. Interv
iew; JDSupra
(January 9, 2012)

Law School Mediation

Indiana Tech is
creating a new
law school to
open in the Fall of
2013, with more
of a collaborative
and experiential
focus than
existing law
schools. The new
law school will
include a
Mediation Clinic
that will mediate
disputes between
undergraduates,
among

others. Inside
Indiana Business
(January 24,
2012)

The 7th ICC
International
Commercial
Mediation
Competition in
Paris ended after
five days and 140
mock mediation
sessions with
student
mediation
advocates from
South Texas
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A World Bank paper discusses the effectiveness of alternative dispute resolution,
looking at the empirical benefits of mediation and other forms of ADR and noting
the need for additional studies outside the U.S. The short paper, by the
Investment Climate Impact Project, focuses on measurable issues of cost savings
and timing. It also discusses less measurable impacts, such as improving business
relationships and problem-solving skills, reducing pressure on courts, and
improving investors’ perceptions about the safety of business investments in
emerging markets.

Settling Out of Court, Note No. 329 (2011); The World Bank Group’s Viewpoint
Policy Journal

U.K. Trying Regional Workplace Mediation
Networks

The U.K. Government announced that it is establishing two regional mediation
networks for small and medium size enterprises (SMEs) in a pilot program to
reduce workplace disputes and the number of employment tribunal cases. The
mediation networks will be in Cambridge and Manchester, with mediation
training of employees at 24 SMEs, as smaller companies are often not aware of
the benefits of mediation and rarely use it. Trained mediators will then be able to
assist other organizations in their regional network. The government is seeking a
provider for the first round of mediation training. The pilot program is part of the
government’s reform of the employment tribunal system; in the last two years
tribunal claims have risen to 218,000, an increase of 44 percent. The program
will run 12 months and expand to other areas if successful. A related national
mediation conference had record breaking attendance.

People Management Magazine Online (January 23, 2012); eGov Monitor (January
24, 2012); SourceWire (January 31, 2012)

Japanese Mediation Center Beginning to
Resolve Fukushima Nuclear Accident Claims

The mediation center established by the Japanese government is now beginning
to resolve claims resulting from the Fukushima nuclear power plant catastrophe,
with three resolutions from among the 600 claims that have been submitted thus
far. Many more claims are likely from the 150,000 people displaced by the
nuclear accident, but to begin the process each claimant must complete a 56-page
form using a 150-page instruction manual and provide receipts and other
documentation. The Japanese government has set up a $26 billion fund to pay
damages on behalf of Tokyo Electric Power Co. (Tepco), with another $11.7 billion
approved in November and more likely to follow. Few lawsuits have been filed,
although one lawyer is threatening to file a shareholder derivative action against
Tepco’s corporate directors seeking $72 billion for failing to raise the height of
tsunami barriers.

Law.com (January 26, 2012)

Canadian Report Encourages Specific Training
and Standards for Elder Mediation

In the growing area of elder mediation, which now includes mandatory mediation
of adult guardianship issues in British Columbia, a new report calls for mediation
practice guidelines, training and ethical standards. The report from the Canadian

College of Law
(U.S.) topping
Bar Ilan
University
(Israel) in a final
session that drew
an audience of
250. Internationa
1 Chamber of
Commerce
(February o,
2012);
International
Chamber of
Commerce
(February 2012)

e The Dr. Ram
Manohar Lohia
National Law
University in
Uttar Pradesh,
India, held its
first National
Mediation
Competition on
January 14-15
among 22 law
schools from
around the
country. Bar &
Bench (January
16, 2012)

e  The International
Law School
Mediation
Tournament will
be held March 23-
24 in Chicago at
Loyola University
Chicago School of
Law. Internation

al Academy of

Dispute
Resolution

(February 2012)

Other Cases &
Resolutions:

Lehman Brothers Holdings
agreed to pay $40 million
to resolve a securities-
fraud class action involving
mortgage-backed
securities after ten months
of mediation with a group
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Centre for Elder Law emphasizes the heightened sensitivity and skill needed by
mediators. Ethical issues include determining whether parties have the capacity
to participate meaningfully in mediation, the need for legal representation and
questions of abuse and neglect.

Canadian Lawyer Legal Feeds (January 16, 2012)

Other International Mediation Developments

e New U.K. statistics show that court processes are too slow, which the
Courts Minister stated should be remedied by offering more
opportunities for mediation, including telephone-based mediation. Bude
People (January 12, 2012)

e Astudy by a U.K. group revealed that only five percent of employers
have used mediation to resolve workplace disputes, even though nearly
75 percent agreed that mediation is a good workplace tool for resolving
disputes. Fresh Business Thinking.com (February 2, 2012)

e A High Court judge in Ireland speaking at a mediation seminar
criticized the delays and great expense of litigation, calling it the “nuclear
option,” and urged use of mediation and other forms of alternative
dispute resolution, along with revision of court rules to help reduce some
of the burden of litigation. Irish Times.com (February 27, 2012)

o  The leading arbitration institution in Germany created procedural rules
for mediation and other forms of alternative dispute resolution which are
now available in English. German Institution of Arbitration’s ADR
Rules; Dispute Resolution in Germany (January 25, 2012)

e  Mediation legislation that Russia enacted in July 2010 has not changed
the legal culture, so the Supreme Commercial Court has drafted new
legislation that would have assistant judges, retired judges and other
court personnel conduct mediations. Participation by parties generally
would be voluntary, and the legislation would not exclude private
mediation. Judicial mediation might help build skills and a culture of
mediation, which would encourage non-judicial mediation as
well. Russian Law Online (February 28, 2012)

e  The World Bank’s International Finance Corporation is funding a two
year project by the Centre for Effective Dispute Resolution (CEDR) to
deliver mediation training, develop a network of master trainers and
build institutional capacity in mediation centers in Egypt, Lebanon,
Morocco, Pakistan and Afghanistan. SourceWire (February 9,
2012)

o The Bahrain Chamber for Dispute Resolution has been involved in 47
cases with a value of $1.6 billion since it began in January 2010; it has
over 150 trained mediators and a pool of 600 arbitrators in partnership
with AAA. Gulf Weekly (January 18, 2012)

e Angola’s National Consumer Protection Institute used mediation to
recover more than $265,000 for consumers in 2011. Angola Press
(January 18, 2012)

e Mediation experts judging a mediation competition in India among 32
law school teams stated that they expect mediation will soon become a
preferred choice for dispute resolution in India, making mediation a

of union pension
funds. Bloomberg
(January 13, 2012)

Following court-assisted
mediation, bankrupt
newspaper publisher
Tribune Co. agreed to
contribute $4.45 million to
a $32 million settlement of
an employee retirement
fund lawsuit in which the
publisher was not a

party. Bloomberg
(January 30, 2012)

A bankruptcy judge
permitted the owner of
LaGrave Field baseball
stadium and Amegy Bank
to enter into mediation,
even though the parties
had already spent two
years in protracted
mediation. Star-Telegram
(January 18, 2012)

Settlements from
successful mediations
between the bankrupt Los
Angeles Dodgers and Fox
Sports over media rights
and between the Dodgers
and Major League Baseball
over sale of the franchise,
stadium and telecasts were
both approved by the
bankruptcy court. The

Deal Pipeline (January 11,
2012)

A Rhode Island judge has
ordered mediation
between the Big East
conference and West
Virginia University over
the school’s plan to
become a member of the
Big 12 beginning in July,
rather than waiting the
required 27

months. College Football
Talk (January 12, 2012)

Marathon mediation
sessions involving three
mediators have resulted in
settlements with families
of 29 men who died in the
Upper Big Branch coal
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good practice choice for lawyers. The potential of mediation to reduce
the burden of litigation in India will be realized by encouraging
mediation to begin when a complaint is filed. The average length of a
civil case in India is 15 years. Times of India (February 18, 2012); Times
of India (February 19, 2012); The Indian Express (February 26, 2012)

e The High Court Mediation Committee and the District Mediation
Monitoring Committee organized a mediation conference in Nagpur,
Maharashtra, India in which judges and lawyers discussed mediation
opportunities and challenges. A target was set for judges to refer four
cases a month to mediation. Times of India (January 30, 2012)

e Haryana, India is getting its first district alternative dispute resolution
center, with the first foundation stone set by a Supreme Court Justice for
the building that will house the center. IBN Live News (January 25,
2012)

o The Mediation Service Center in one region of the Philippines
Department of Environment and Natural Resources is fully operational
with 18 accredited mediators and expects to be involved in over 100
public land disputes this year. Mb.com.ph (February 29, 2012)

e  The Supreme Court of South Korea cleared the former head of the
state-run Korean Broadcasting System of charges resulting from
agreeing to court mediation of a tax dispute that yielded $160 million
less than might have been achieved in litigation. The Korea Herald
(January 12, 2012)

e  Cuba is hosting the Sixth International Conference on Arbitration and
Mediation from January 23-25. Prensa Latina News (January 12, 2012)

New York Mediation Centers Seek Restoration
of Funding

Mediation centers in Westchester and Rockland, NY, are leading a statewide
advocacy campaign to restore funding for community mediation, following deep
cuts during last year’s state budget crisis. The campaign is collecting online
signatures, focusing on the cost effectiveness of community mediation centers
where 100,000 people resolved conflicts last year, decreasing the pressure on
overburdened courts. The average cost per dispute at community mediation
centers is $300, far less than even minor court proceedings.

Nyack News & Views (January 23, 2012)

BBB Celebrates 100 Years

The Better Business Bureau, the non-governmental agency that focuses on
business integrity and transparency, and now emphasizes mediation and
resolution, is celebrating its founding 100 years ago in Minneapolis. The non-
profit originally covered truth in advertising and has expanded to include internet
scams, fraud and vehicle lemon laws. BBB now has 122 branches across the U.S.
and Canada.

Twin Cities Daily Planet (January 20, 2012)

mine explosion in April
2010, which was the worst
U.S. mining disaster since
1972. CNN (January 11,
2012); West Virginia
Metro News (January 6,
2012)

The civil case against an
on-duty federal border
agent who ran a stop sign
at about 100 miles an hour
causing an accident that
killed three people has
been resolved for $11
million in two lengthy days
of mediation. The agent
offered condolences and an
apology at the beginning of
the mediation. The agent,
who was tracking a drug
runner, has pled not guilty
to manslaughter

charges. UTSanDiego.com
(February 16, 2012)

After months of mediation
over structural problems at
the Larimer County,
Colorado fairgrounds
complex, those involved in
its design and construction
agreed to pay $14.8 million
to settle the

matter. Coloradoan.com
(January 7, 2012)

Condo owners received
$5.2 million through
mediation for serious
construction defects in
their building from the
insurers of the builder,
general contractor and
subcontractors. Market
Watch (February 7, 2012)

After a year of mediation,
Western Washington
University finally resolved
a multi-million dollar
construction case with the
contractor concerning a
new dormitory. The
Western Front (February
17, 2012)

Goldman Sachs agreed in
mediation to pay nearly $1
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Update on Home Foreclosure Mediation

The National Consumer Law Center has released its new report on
mortgage foreclosure mediation focusing on programs in 19 states
throughout the U.S. The report suggests that mediation is an
inexpensive solution that could save billions, as well as allowing many
troubled homeowners to keep their homes. The report recommends best
practices based on foreclosure mediation data from the last three

years. The report indicates that some programs, including those in
Connecticut, Nevada and New York, are more successful than other
programs. The report emphasizes the need for enforceable standards
and robust outreach, both of which were lacking in the recently
suspended Florida mediation program. Mediation fees are typically
less than $1,000, a tiny portion of the $145,000 per foreclosed home lost
by investors. In California alone, foreclosures have cost more than
$500 billion. National Consumer Law Center Report (February 2012);
MarketWatch (February 6, 2012); UTSanDiego.com (February 16, 2012)

A U.S. Department of Justice report on foreclosure mediation
emphasizes best practices for research and evaluation and how creative
collaborations among the various programs, agencies, institutions and
others involved can enhance efficient use of resources. The report, by
DOJ’s Access to Justice Initiative, summarizes the results of a March
2011 workshop which included recommendations such as requiring
federally-backed loans to go through mediation prior to foreclosure,
creating federal guidelines for foreclosure mediation programs, and
providing matching funds for state programs that meet the federal
guidelines. DOJ Report — Foreclosure Mediation: Emerging Research
and Evaluation Practices (December 2011); National Mortgage
Professional Magazine (January 12, 2012); Huffington Post (January 10,
2012)

The U.S. government and 49 state attorneys general reached agreement
on a $25 billion settlement with the country’s five largest loan servicers
for improper handling of foreclosures. The settlement resulted from 15
months of intense negotiation and is said to be the largest federal-state
joint settlement in history. Connecticut will receive $190 million from
the settlement, of which $27 million will help pay for local foreclosure
prevention programs, including the judiciary branch’s foreclosure
mediation program. Pennsylvania is to receive $266 million, which
housing advocates are hoping will be spent in part to restore the
Homeowners Emergency Mortgage Assistance Program, which was
viewed nationally as an excellent foreclosure mediation program before
it lost funding last year. Utah will receive $171 million in the settlement,
while Delaware will receive $45 million. National Mortgage Settlement
(February 2012); Ctwatchdog.com (February 9, 2012); Keystone Politics
(February 10, 2012); CBS News (February 10, 2012); WGMD.com
(February 10, 2012)

The Nevada advisory panel has recommended additional changes to the
Nevada Foreclosure Mediation Program by requiring banks to disclose
how much they paid for homeowners’ mortgages. Some banks
reportedly bought distressed loans for as little as five cents on the

dollar. However, lenders state that loans frequently are sold in bulk,
making it too difficult to determine the amount paid for individual
mortgages. Other lenders question the relevance of the information and
are concerned that it will result in homeowners having unrealistic hopes
of obtaining principal reductions. Las Vegas Sun (February 24, 2012)

Following the Nevada Supreme Court’s holding last July that a district

million to resolve claims
from computer technicians
who were not paid
overtime for their work as
contractors. Bloomberg
(January 11, 2012)

A $400 million Regional
Desalination Project in
Monterey County,
California is in mediation
with conflict of interest
allegations involving
county officials and
employees. Monterey
Herald.com (January 12,
2012)

A decision to enter into
mediation by a committee
of the Queenstown (New
Zealand) Lakes District
Council is to benefit
taxpayers by avoiding the
costs of Environment
Court appeals relating to a
$300 million subdivision
outside

Queenstown. While the
mediation will not be
public, the committee
chairman promised that
interested parties will be
kept informed and no
covert deals will be

made. The Southland
Times (February 4, 2012)

Three Australian property
owners impacted by a
water grid pipeline are
taking their disputes to
mediation, which may
result in another 140
compensation cases
considering mediation as
well. Sunshine Coast Daily
(February 28, 2012)
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court should have imposed sanctions against a lender that did not
negotiate in good faith, District Judge Flanagan has imposed minimal
sanctions by requiring the lender to cover the costs of another mediation
and to give $2,500 to a legal services non-profit. RGJ.com (January 3,
2012)

The Nevada Supreme Court remanded two separate foreclosure cases
back to District Judges Mosley and Flanagan, ruling there was
insufficient documentation for foreclosure. A Court spokesman noted
that there are a significant number of similar foreclosure mediation
appeals pending before the Court. In another case, the Nevada Supreme
Court is considering whether a bank can foreclose on a home despite a
mediator’s finding that not all required documents were presented at the
mediation. The bank sought judicial review of the mediator’s findings
and District Judge Flanagan ruled that the bank’s failure to produce
documents did not amount to bad faith, which the homeowner has
appealed. CBS News (January 24, 2012); CBS News (January 5, 2012)

Delaware legislators and the attorney general gathered to mark the
launch of the state’s new mandatory foreclosure mediation program,
which applies to home foreclosures from January 19 and continues for
two years. Loan Safe.org (January 20, 2012)

New York will soon provide foreclosure mediation and counseling
through a Foreclosure Relief Unit to be set up in the Department of
Financial Services. The Wall Street Journal (January 5, 2012)

With a continuing high level of foreclosures, the City Council of Los
Angeles, California is considering whether to adopt a mortgage
foreclosure mediation process. The Council is considering the type of
program adopted in Springfield, Massachusetts. Loan Safe.org
(February 16, 2012)

Protestors favoring legislation requiring foreclosure mediation and other
homeowner protections in Massachusetts gathered near the State
House to encourage legislative support. The Massachusetts Commission
Against Discrimination supports mandatory mediation to prevent
discrimination that can occur when banks decide with whom they will
mediate. Advocates stress that Massachusetts is the only New England
state that does not have a foreclosure mediation law. The Herald News
(January 11, 2012)

Legislation requiring mediation prior to home foreclosure passed the
Oregon Senate, but faces opposition from bankers in the

House. Although this legislation died in the House last year, it has
bipartisan support and the governor has indicated he will sign it if it
passes. Mail Tribune (February 18, 2012)

HOPE NOW, an alliance of mortgage market participants that provides
assistance to homeowners in distress, convened a meeting in
Washington, DC among judges, attorneys, and state housing agencies,
including Maryland, Ohio and Rhode Island, to discuss best
practices and standards for foreclosure mediation. Foreclosure rates
were down in 2011 due to problems such as “robo-signing” that
temporarily halted all foreclosure processes at some big banks, but the
foreclosure rates in 2012 are expected to rise. National Mortgage
Professional Magazine (February 2, 2012); HOPE NOW Website; Afro
(January 13, 2012)
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Other Notable News & Proceedings

e  Participation by the Federal Emergency Management Agency in state
disaster claims mediation programs would be mandated under the Flood
Insurance Reform and Modernization Act of 2011, introduced by Senator
Tim Johnson on December 5 in the U.S. Senate to restore financial
solvency to the flood insurance fund. S. 1940

e The South Dakota House of Representatives unanimously passed
legislation that would expand the state’s agriculture mediation program
to also permit mediation of disputes over decisions by federal land-
management agencies. The current program is limited to agricultural
loan disputes between borrowers and creditors. Aberdeen News.com
(January 31, 2012)

e  UCLA is launching a new initiative focusing on peaceful resolution of
conflicts and civil discourse, with public lectures, academic courses and
programs. Former U.S. Senator George Mitchell is kicking off the
initiative with a public lecture on Middle East turmoil, UCLA’s
Chancellor is teaching a course, and a new honors course on
international conflict resolution is to provide both theory and skills for
practical conflict resolution. UCLA Newsroom (February 22, 2012)
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